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1. Executive Summary

Inter-municipal co-operation is a well-suited means for - in particular small - local governments to increase their capacity in order to be able to carry out their growing tasks and responsibilities, without having to give up their freedom and identity, as is necessary with much more far-reaching amalgamations. However, inter-municipal co-operation has a number of inherent shortcomings and can in the long run not replace amalgamations. Still, inter-municipal co-operation is important right now in order to improve the services for the Estonian population, to build and increase confidence of local governments and potentially to pave the way for voluntary amalgamations in the future.

There are different forms of inter-municipal co-operation, which are interesting for Estonian local governments, reaching from informal talks and mutual orientation to ad-hoc co-operation concerning one-time joint events to forming firm joint organisations, be it institutions or enterprises. The legal, administrative and practical obstacles identified - and the legal amendments recommended - vary according to the form of co-operation looked at.

For the very informal forms of co-operation it can be said that the obstacles are mainly of a practical nature. Wherever obligations of one or more local governments are a consequence of such co-operation, it is important that such obligations are clarified early on, and that the involved local governments are open and explicit. Otherwise the co-operation is bound to create frustration and disillusion rather than trust and success.

For the more formal ways of co-operating a distinction has to be made: as long as local governments do not form joint legal persons, the legal obstacles are minor. However, in relation to these forms of co-operation, a number of administrative and practical obstacles may arise if not appropriate, clear and just foundation agreements or basic contracts are elaborated.

However, there seems to be a number of legal obstacles when co-operating by forming joint legal persons, such as enterprises in the technical area etc. These obstacles mainly come from a formulation in §62 (2) of the Local Government Organisation Act, which states that in the case of co-operation local governments may form “joint agencies”. At the same time, §35 (1) allows local governments the economic activity to form “agencies, which are not legal persons for the provision of services”.

It is not clear, whether this limitation of the possible forms of co-operation is intentional, or if the consultants’ interpretation are erroneous. In fact, it seems unlikely that such a limitation is intended. While this limitation has been the tradition in a number of Länder in Germany, the limitation is also under discussion there, as there is no apparent reason to prohibit local governments from forming joint corporations, such as a joint private limited company or a public limited company - rather on the contrary. These forms of co-operation would provide the fixed framework necessary for important investments and long-term operations, which are even more important for Estonia, where the average local governments are considerably smaller than in Germany. The consultant’s suspicion that no such limitation of local governments is intended is further supported by the fact that a number of joint commercial undertakings of local governments already exist in Estonia.

In case the limitation is unintended, and in case the Estonian Parliament have no other reservations against this form of co-operation, an appropriate amendment of the mentioned legal provisions is highly recommended. In case the present interpretation is based on a misunderstanding, it is recommended to make clarifying amendments of the legal texts in order to avoid these kinds of misunderstandings.

Once - or if - it is allowed for local governments to form joint corporations, then the Commercial Code provides the necessary regulations concerning foundation, liability, management and supervision of such corporations. The fundamental documents, which have to be elaborated for founding such corporations, can foresee how each of the participating local governments has to contribute to the joint undertaking. They can also dictate how contributions, which are made from the state or other external parties to one of the local governments for the purpose of the task, which is carried out by the joint corporation, are channelled to this corporation, so that no disputes have to arise over such contributions.

Similarly, the Foundations Act and the Non-profit Associations Act provide the necessary rules for the foundation, management and dissolution of such legal bodies, if local governments choose these as the most appropriate form of co-operation.

A major administrative/practical obstacle for nearly all forms of co-operation is the lack of experience and of local capacity to elaborate the necessary contracts and foundation documents. Without such documents, conflicts will almost certainly arise in the future. It is recommended that a guide is elaborated, which introduces the advantages and disadvantages of the different forms of co-operations, and a checklist for how to evaluate existing co-operations with the intent to make them more efficient. 

The promotional effect of such a guide cannot be underestimated, and it would be even greater if it was accompanied by an information campaign and potentially a short training course for local government executives, ideally to be carried out in co-operation with the Estonian local government associations. Going even further, it might be considered to establish a capacity of these local government associations for running workshops with interested members of the local governments, where their specific interests and needs are identified and on that basis the following will be defined:

· What would be the most appropriate form of co-operation, along with the specific provisions which should be made in the foundation documents
· How can existing co-operations become even more efficient, along with specific objective measures to continuously evaluate the service render through the co-operation.
Introduction

Since Estonia became independent from the Soviet Union in 1991, a growing number of public tasks have been delegated from state bodies to municipalities. While this is certainly an asset from a democratic point of view, the experience of the past years have shown that the administrative entities are too small to acquire the necessary capacity for being able to efficiently carry out their public service tasks.

This problem is not only faced by central and eastern European countries, but also periodically by their western neighbours due to the growing complexity of public administration services. There are a number of solutions to the problem:

· One solution is to increase the capacity of administrative units and to increase their size through amalgamation of neighbouring entities, thereby increasing their tax basis and allowing for a rationalisation of services. However, there are hardly any incidents reported, where small municipalities joyfully gave up their independence. On the contrary, when moving towards amalgamation, the municipalities are often countered with fierce resistance. A reduced proximity between the population and councils and administration, or an obvious decrease in available political positions is some of the reasons brought forward by the various parties of the conflict. Where a very low population density means long distances between settlements, the practical hindrance of necessary transportation can substitute another argument against amalgamation. Accordingly, the efforts of the Estonian government to promote such an amalgamation have not shown the desired effect so far.

· An alternative solution to amalgamation is that municipalities establish a co-operation concerning concrete tasks. By this, no municipality has to give up its entire identity, but can instead delegate those tasks which surpass its capacity to a body borne by a number of municipalities which share the same interests and limitations of individual capacity. This alternative solution is already widely used. Accordingly, inter-municipal co-operation does not have to expect the same kind of inherent local resistance as an amalgamation.

Inter-municipal co-operation has its inherent shortcomings - for example the difficulties of solving conflicts of interest between some of the participating municipalities - and cannot replace firm and large entities, which can provide comprehensive, efficient and high-quality services at a decentralised level. However, inter-municipal co-operation may be an ideal instrument to provide municipalities with the possibility to increase their capacity for addressing the most pressing problems right now. In the long run, an efficient inter-municipal co-operation may also pave the way for amalgamations, if the participating municipalities and their population start enjoying the benefits of the capacity coming from joining forces with the neighbours.

A number of Estonian municipalities are already engaged in inter-municipal co-operation. The governments of Estonia and Denmark have decided to carry out a bilateral project aiming to promote the wider spread of this practice and to disseminate the conclusions drawn from this existing co-operation.

One component of this project comprises a “review and assessment of existing legislation and administrative procedures regulating joint local authority corporations and other forms of local government co-operation, and identification of administrative and legislative obstacles to increased co-operation. Also, recommendations will be presented regarding possible changes of administrative procedures or legislation, if necessary.”

This project component is covered by the present report. It is structured as follows:

· Review and assessment of existing legislation and administrative procedures 

In this part, legislation with a potential influence on the possibilities for inter-municipal co-operation is reviewed law by law.

· Identification of administrative and legislative obstacles 
In this section, a number of different models of inter-municipal co-operation will be addressed with a specific view on potential hindrances imposed on each of the forms by the existing regulations.

· Recommendations

Finally, a set of recommendations concerning both legal adjustments and practical assistance to inter-municipal co-operation will be presented.

All legal texts were reviewed in English translations. Naturally, the consultant must make reservations concerning the accuracy of these translations, the quality of which he has no possibility of assessing. He has been made aware, though that some Estonian terms have been translated with various English terms (liit: union and association; asutus: institution and agency; kohaliku omavalitsuse üksus: municipality and local government). This means that some conclusions drawn on the basis of the translation may not reflect the real situation of the original Estonian legislation.

Review and assessment of existing legislation and administrative procedures 

The Danish Ministry of the Interior provided the consultant with English versions of, among others, the following documents, which will be reviewed below:

1. Excerpt of the Constitution of the Republic of Estonia

2. Local Government Organisation Act of 1993

3. The Commercial Code of 1996

4. Foundations Act of 1996

5. Non-profit Associations Act of 1996

6. Competition Act of 1993

7. Public Service Act of 1996

8. Law on Education of 1992

Naturally, additional literature was used in order to arrive at the assessments and conclusions below. A complete list of literature is presented in Annex 1.

Each of the above-mentioned legislative acts will be reviewed following the same structure:

· Short description of the scope and content of the legislative act

· Description of the legislative effect pertaining to inter-municipal co-operation

· Conclusions

Where the conclusions include the identification of obstacles for inter-municipal co-operation, these will be summarised in chapter 4.

1.1 Constitution of the Republic of Estonia (adopted June 1992)

Short description of the scope and content of the legislative act

The Constitution of the Republic of Estonia is the supreme law of the country, to which all other laws, regulation etc. have to comply. The Constitution regulates the basic principles for the state organisation, the division of powers, citizen rights and democratic procedures.
Description of the legislative effect pertaining to inter-municipal co-operation

The fundamental rules pertaining to local government are laid down in Chapter XIV of the Constitution (§§154-160). Basically, all local issues shall be resolved and managed by local governments, which shall operate independently pursuant to law (§154).  Where the state imposes duties on a local government on the basis of a law, the expenditure related to these duties shall be funded by the state (§154 II). 

Local authorities, i.e. rural municipalities and towns (§155), have freely elected councils (§156). According to §157, local governments have independent budgets for which the basis and procedure for drafting are provided by law (Law on Municipality Budget, June 16, 1993).

Most important in the present context, §159 constitutes that “a Local government has the right to form unions and joint agencies with other local governments”.

Thus, the constitution explicitly foresees the right of municipalities to become engaged in inter-municipal co-operation. One might be able to derive this right already from the other principles laid down for local governments in chapter IVX of the Constitution, which favours decentralisation and the solution and management of local tasks at the local level, herein giving local governments vast freedom with the framework of the law. Nevertheless, mentioning the right to form unions and corporations explicitly is at least a welcome clarification bound to avoid indecision at the local level, and may even be seen as an encouragement from the state level to establish such forms of co-operation.

It is problematic, though, that § 159 does not specify what is meant by “joint agency”. This lack of clarity causes questions as to what is meant by the term, for which reason a clarification of the term is needed in the Constitution.

Conclusions

The Constitution of the Republic of Estonia does not impose any hindrance for inter-municipal co-operation. On the contrary, it facilitates and encourages such co-operation by explicitly constituting the right of local governments to form unions and joint agencies. A clarification of the term “joint agency” is needed, however.

1.2 Local Government Organisation Act of 1993

Short description of the scope and content of the legislative act

The Local Government Organisation Act is the fundamental law specifying the rights and duties of local governments laid down in chapter IVX of the Constitution. It is a very detailed an complex legal act, which is not least reflected in the fact that since its entering in to force on June 28, 1993, it has been amended not less than 26 times (until October 1999).

The Local Government Organisation Act consists of the following chapters, which determine the functions, responsibility and organisation of local government and the relation of local governments with one another, and with state bodies:

Chapter 1:
General Provisions (§§1-15)

Chapter 2:
Council (§§16-26)

Chapter 3:
Government (§§27-31)
Chapter 4:
Participation of Rural Municipality or City Residents in exercise of Local Government (§§32-33)

Chapter 5:
Economic Affairs and Budget (§§34-39)

Chapter 6:
Administration (§§40-53)

Chapter 7:
General principles of Local Government Service (§§54-55)

Chapter 8:
Formation and Procedure of Rural Municipality and City Districts (§§56-58)

Chapter 9:
repealed-23.11.1994

Chapter 10:
Co-operation of Local Governments (§§62-64)

Chapter 11:
Relation with State Bodies and Supervision (§§65-66)

Chapter 12:
Implementation of Act (§§67-75)

The newest version of the Local Government Organisation Act is enclosed in Annex 3 in a separate folder.

Description of the legislative effect pertaining to inter-municipal co-operation

A wide array of provisions of the Local Government Organisation Act is relevant for inter-municipal co-operation. Accordingly, the present review will address the various relevant provisions chapter by chapter.

- Chapter 1: General Provisions

§2 (2) 2) foresees that “Local government is exercised by democratically formed legislative and executive bodies and, with regard to local issues, by means of opinion polls, referendums or public initiative.” This means that if local government delegates a public task to a joint corporation with other local governments, democratic principles should still be observed. While the law may not prescribe explicitly that a joint corporation providing public services does have to follow all these principles, the democratic spirit of the Local government Organisation Act should at least induce local governments to preserve the rights of their population to the largest possible extent, also in the case that a corporation is found to be the most appropriate form for providing the services in question.

§3 enumerates the basic principles of local government. As inter-municipal co-operation means that several local governments resolve a certain task with joint forces, e.g. by forming a joint corporation, these basic principles pertaining to the single local government also have to apply to the joint corporations formed. These principles are

1) The independent and final resolution of local issues, and organisation thereof: This principle allows local governments to organise their solution of local tasks without having to ask for approval, e.g. from the state level.

2) Mandatory guarantee of everyone’s lawful rights and freedom in the rural municipality or city: This principle makes it clear that a joint corporation of several local governments cannot in any way decrease the legal position of the individuals resident in any of the local governments’ territory.

3) Observance of law in the performance of functions and duties.

4) The right of the residents of a rural municipality or city to participate in the exercise of local government: this right is further specified in chapter 4 of the Act. The present principle means that the participatory rights of the population must be preserved, also in the case where the local government is exercised through a joint corporation.

5) Responsibility for the performance of functions: this principle means that a local government, even if a task is delegated to a joint corporation, still is accountable for the proper performance of the task. From this follows not only a right, but also a duty of the local government to perform effective control and supervision of the operations of such a joint corporation.

6) Transparency of activities: This principle means that organising the performance of public tasks in the form of a joint corporation cannot in any way mean a decrease of transparency of the operations for the population and others as compared to a resolution of a task by an individual local government.

7) Provision of public services under the most favourable terms: this principle actually commands that public services have to perform in a rational way. In Estonia, more than 49 per cent of local governments have less than 2.000 inhabitants and about 87 per cent of local governments have less than 5.000 inhabitants, Mari Pedak, p. 20).
Given this very large amount of small local governments, the principle of rationality in fact constitutes an additional encouragement for local governments to consider joint corporations as a potentially very rational and efficient means of providing public services.

§6 of the Act summarises the functions and competence of local governments. In principle, for all the functions mentioned, inter-municipal co-operation is an option, if this seems favourable in terms of capacity or rationality. The local government functions fall into several groups:

1. Unless they are assigned by law to other persons, local government functions include the organisation in the city or rural municipality of:

· Social assistance and services

· Welfare services for the elderly

· Youth work

· Housing and utilities

· The supply of water and sewerage

· The provision of public services and amenities

· Physical planning

· Public transportation within the local government and

· Maintenance of rural municipality roads and city streets
2. The functions of a local government include the organisation in the rural municipality or city of the maintenance of 

· Pre-school child care institutions

· Basic schools
· Secondary schools

· Hobby schools

· Libraries

· Community centres

· Museums

· Sports facilities

· Shelters

· Care homes

· Health care institutions and other local agencies owned by the 

local government
3. Furthermore, local governments resolve and organise issues 

· Assigned to them by other Acts

· Not assigned by law to other persons for organisation and 


resolution
This latter statements means that local governments - if they want to - are free to deal with any local matter, which is not assigned to the specific competence of another body.

4. Finally, local governments fulfil state functions

· Which are assigned to them by law

· Which arise from a contract between an authorised state body and a specific council.

In the first case, expenses incurred by the local government are covered by state budget.

Altogether, this means that there is a wide array of local tasks and functions, be they “natural local tasks” as mentioned in §6 (1) and (2), be they voluntary as mentioned in §6 (3) 2) and in §6 (4) 2, or be they assigned by law §6 (4) 1) or another Act §6 (3) 1).

While the Local Government Organisation Act provides for the above-mentioned general principles of local tasks, these are more specifically described by special laws, such as the Elementary and High School Law, the Social Welfare Law, the Construction and Planning law, etc. A summary overview of the distribution of tasks between state and local governments is presented in Annex 2.

§10 states that “rural municipalities and cities are persons in public law”. This is an important precondition for being able to enter as a party into an inter-municipal co-operation.

§12 states that “local governments have the right to form associations and joint agencies with other local governments on the basis of and pursuant to the procedure provided for in legislation.” This statement comprises a repetition of §159 of the Constitution as well as a further reference to more specific legal provisions. A more specific legislation is e.g. provided later on in chapter 10.

§15 (3) foresees that “local governments have the right of recourse to the courts for the protection of their lawful rights and for the resolution of disputes”. This right, if nothing else is agreed between the participating local governments, does also exist for a local government in dispute with a joint corporation it participates in.

- Chapter 2 (Council) and 3 (Government) 

Does not comprise passages of special significance for the question of inter-municipal co-operation.

- Chapter 4: Participation of Rural Municipality or City Residents in exercises of Local Government

§33 foresees that (1) everyone has the right to apply to a rural municipality or city government for the amendment or repeal of legislation passed by the rural municipality or city government if such legislation unlawfully restricts the rights of the applicant; and (2) if a rural municipality or city government refuses to amend or repeal such legislation, the applicant has the right of recourse to the courts for resolution of the issue.

These rights of the residents to apply for amendment or repeal as well as taking recourse to the courts should not be altered by a local government carrying out a task through a joint agency.

- Chapter 5: Economic Affairs and Budget

§34 (3) says that “a local government may transfer an immovable which has been transferred into its ownership without charge by the state, if such immovable ceases to be necessary or has become unsuitable for the performance of the functions of the local government. An immovable transferred by the state without charge may be transferred only pursuant to the procedure established by the local government.”

The transfer of an immovable may be desirable if a local government wants to enter a joint corporation with other local governments, and each of the participating local governments wants to contribute with the immovables it owns for the purpose of enabling the new corporation to carry out its functions. If such an immovable was transferred to the local government from the state without charge, then §34 (3) applies. This may raise two kinds of problems:

a) In case of a transfer of an immovable to an inter-municipal corporation, it is doubtful if the immovable in fact has “ceased to be necessary or become unsuitable for the performance of the functions of the local government”, i.e. if the legal precondition of the transfer is fulfilled. If the transfer of an immovable to an inter-municipal corporation shall be possible, at least a clarification would be desirable, e.g. by adding “or if such immovable is transferred to an inter-municipal corporation in which the local government participates”.
b) Even if it is accepted that the legal preconditions of the first sentence of §34 (3) are fulfilled or if the above-mentioned amendment is carried out, it is necessary that the statutes of the local government foresee an appropriate procedure for such a transfer. This means that the transfer of an immovable may necessitate an amendment of the respective local government’s statutes, if they do not already provide for such a procedure.

However, all these difficulties are not insurmountable. If the inter-municipal corporation needs an immovable from one or more of the participating local governments, and transfer is not possible, the corporation can always rent the immovable from the local government in order to be able to operate. This construction will lead to some complications in case investments are necessary in the immovable (does the joint corporation invest, or does the local government, i.e. the owner? How will the party financing the investment be compensated by the other part? What happens to the investment in case the inter-municipal corporation is dissolved?), but they can be solved with the help of clear and fair agreements between the participating local governments, i.e. the owners of the joint corporation.

§35 (1) enumerates several possibilities for local governments of economic activities and participation in legal persons. According to §35 (1), (in the translation made available for the consultant) a local government:

· may found local government agencies which are not legal persons for the provision of services,

· may be a shareholder or stockholder in a commercial undertaking of significant importance to the local government,

· may found foundations, and

· may be a member of a non-profit association.

The first option available to the municipalities is to found local government agencies which are not legal persons. This option can only be used for the provision of services. The problem may be, however that this possibility only foresees agencies, which are not legal persons. For a number of cases, typically in the technical area: sewerage, waste collection and disposal, energy, water, transport and environment (see: NALAD, p. 87 ff.), it would be desirable that an inter-municipal institution can be established as a legal person. While for an individual city or rural municipality, it is always the government or council, who can carry out legal acts for an agency, which is not a legal person itself, the case is more complicated where several local governments are involved. Here, some kind of a common board would have to be established which would have to approve every legal act necessary for the agency. This may be viable for some potential areas of inter-municipal co-operation, e.g. in the area of social care or counselling of the population, but for the above-mentioned technical areas, where considerable investments may have to be made, it would be highly unpractical to say the least. 

The second option for economic activities of a local government would be to enter a commercial undertaking. The inter-municipal corporation, which the present review is interested in, will typically be non-profit oriented. This does not mean that the corporation itself must not make any profit as such. This does mean that potential profits are kept within the corporation and not paid out to its stock- or shareholders, thus securing the constant improvement and long-term viability of the operations of the corporation. The question is therefore, if such a corporation can be called “a commercial undertaking”. At least linguistically, the term “commercial” suggests, on the contrary, that the undertaking is profit-oriented. However, the term “commercial undertaking” is defined in §2 of the Commercial Code. This definition does not foresee profit-orientation as a necessary element for such an undertaking.  

The third option is to found foundations, which might serve as an appropriate form of organisation for joint municipal funds or even for providing services such as education or hospitals. According to §1 (1) of the Foundations Act (see also below), foundations are legal persons in private law.

Finally, there is the possibility for a local government to find and become member of a non-profit association. In Estonia, this form of activity is mostly relevant in the area of housing (flat associations) or for political associations. 
§35 (3) and (4) clarify the competence of the rural municipalities or city council and the government, respectively, in the cases where the local authority is the sole founder, shareholder or stockholder, or where there are other founders, shareholder and stockholder, too. These regulations make it apparent that local authorities can be both sole founder, shareholder and stockholder, as well as one among several founders, shareholders and stockholders, which might be a welcome clarification with respect to the possibilities for joint corporations owned by several rural municipalities or cities.

Furthermore, the distribution of competencies supplements and specifies chapter 2 (Council) which in §22 enumerates the exclusive competence of the council. The clarification is also important as it has a bearing on the possibility of public participation in the various discussions: council meetings are generally public (§44 (4), while government sessions are closed unless the government decides otherwise (§49 (8)).

§35 (5) states that local authorities “have the right to enter into contracts for the performance of their functions”. This passage is a welcome clarification, but it does not remove the limitations brought about by the formulation of §35 (1), which were described above.

- Chapter 6 (Administration)

Does not include relevant regulations for the question of inter-municipal co-operation beyond the question of public or closed sessions of council and government respectively (see above and §§44 (4) and 49 (8)).

- Chapter 7 (General Principles of Local Government Service), 

- Chapter 8 (Formation and Procedure of Rural Municipality and City Districts)

- Chapter 9 (repealed) 

Does not make provisions of interest for this review.

- Chapter 10 (Co-operation of Local Governments)

§62 (1) foresees that “for the expression, representation and protection of common interests and for the performance of common functions, rural municipalities and cities may

1) co-operate;

2) grant authority to another rural municipality or city for this purpose;

3) form local government associations.

§62 (2) specifies that in the case of co-operation, local authorities may found joint agencies on the basis of a contract. By this specification, a reference is established to §35 (1), which mentions as one of the possibilities of economic activities for local government’s agencies, which are not legal persons.  

It is unclear, if the provision of §62 (2) is exclusive, i.e. local governments may only use the form of a joint agency, or if it is permissive, i.e. if they like, they can use the form of an agency, but they can also chose another form. However, as there is no apparent reason why exactly the form of an agency should be mentioned if all other forms of co-operation - within the limits of the economic activities foreseen in §35 (1) - are accepted, too, the consultant comes to the conclusion that the Act foresees that if local authorities want to co-operate, they have to do this in the form of a joint agency. 

As §62 (2) is the more specific rule concerning the co-operation of local governments, the present formulation actually seems to rule out the participation of a local government as shareholder or stockholder in a joint commercial undertaking (see §35 (1)) with other local governments. This would mean that according to the Act, joint operations of local authorities in the area of public services should not be provided by legal persons. 

This is a stunning conclusion - in particular as the consultant has been made aware of the existence of several such joint commercial undertakings - but the conclusion is a consequence of the legal texts, which were available for the review. The consultant wonders if this exclusion of the provision of services by legal persons (agencies or commercial undertakings) is in fact intended by the Estonian legislator. It is in any case not parallel to comparable European countries, where it is very common - especially in the technical area - that a number of local authorities establish joint commercial undertakings, mainly in the form of a private limited company for the provision of services to the population.

The second option foreseen by §62 (1) provides for the possibility that a number of local governments can agree that only one of them should act on behalf of all of them for a specific purpose. This so-called “Entrepreneur-model” (see NALAD, p. 89 ff.) can be advantageous in terms of rationality (large-scale operations) and specialisation, where only one of the involved local authorities specialises in a certain area and the other one buy these services. A classic disadvantage of this model is, however, the quasi-monopolist position of the “owner” or, related to this, the question of how the “buyers” can influence the operations of the owner.

The third option offered by §62 (1) is that of forming local government associations. 

- Chapter 11 (Relations with State Bodies and Supervision)

- Chapter 12 (Implementation of the Act)

Does not include passages relevant for the present review.

Conclusions

If the analysis above accurately reflects the Estonian reality, then the Local Government Organisation Act (especially §62 (2)) constitutes a considerable hindrance for inter-municipal co-operation in the form of commonly owned, joint corporations which are legal persons.

If, on the other hand, this analysis is not correct, then clarifying amendments of the passages in question, which avoid the errors made by the consultant, are highly recommended.

1.3 Commercial Code of September 1, 1995 

(Consolidated June 12, 1996)

Short description of the scope and content of the legislative act

The Commercial Code replaced the previous Enterprise Law of 1989 and brought Estonian legislation in the area into full accord with that of the EU. It defines five different commercial undertakings (on top of an individual private entrepreneur) and regulates how these different undertakings are formed, registered and managed, as well as to which extent the various participants in the undertaking are personally liable for the obligations of the undertaking.

The Commercial Code, which is closely modelled after the German Handelsgestzbuch, consists of the following parts:

Part I:

General part (§§1-21)

Part II:

Commercial Register (§§22-74)

Part III:

Sole Proprietorship (§§75-78)

Part IV:
General Partnership (§§79-124)

Part V:

Limited Partnership (§§125-134)

Part VI:
Private Limited Company (§§135-220)

Part VII:
Public Limited Company (§§221-383)

Part VIII:
Branch (§§384-390)

Part IX:
Merger, Division and Transformation (§§391-504)

Part X:

Implementation of Act (§§505-541)

Description of the legislative effect pertaining to inter-municipal co-operation

§2 defines a “commercial undertaking” as either a general partnership, a limited partnership, a private limited company, a public limited company or a commercial co-operative. Other commercial undertakings are possible, if they are prescribed by law.

This definition does not include a profit-orientation as a necessary element of a commercial undertaking. Any doubts in this concern are thereby eliminated.

§80 (2) states with all clarity that “the state or a local government shall not be a partner of a general partnership”. This is a clear restriction for the possible forms of inter-municipal co-operation. However, this restriction is a very sensible one: according to §79, which defines a general partnership. All partners “are solidarily liable for the obligations of the undertaking with all of their assets”. Such an unlimited liability should always be avoided for public authorities, in particular if these authorities are not necessarily in control of the ways, how potential obligations of the undertaking arise.

§126 prescribes that “the provisions concerning a partner of a general partnership shall apply to a general partner and a limited partner (of a limited partnership, the consultant) unless otherwise provided for in Part V” of the Code. This part of the Code does not make any specific provision that the state or local governments may be partners of a limited partnership, which means that also this form of commercial undertaking is not accepted as a possible form of inter-municipal co-operation. Again, this restriction makes sense and should not be changed, as also the limited partnership only provides very limited possibilities to secure the control and influence of the management of the partnership, which is necessary for public authorities.

§137 states that (1) a private limited company may be founded by one or several persons and that (2) a founder may be a natural person with legal competence or a legal person. According to §10 of the Local Government Organisation Act, rural municipalities and cities are “persons in public law”, i.e. legal persons in the meaning of the commercial code. In contrast to the general partnership and the limited partnership, there are no provisions made which would exclude rural municipalities or cities from being shareholders of a private limited company. 

This means that the commercial code does not impose any obstacles to a private limited company as a legitimate form of inter-municipal co-operation.

However, the commercial code prescribes a number of formalities, which may be complicated for local authorities to fulfil: a foundation agreement has to be written (§138), articles of association have to elaborated (§139), and registration procedures have to be followed (§144). While these requirements are no legal obstacles at all, they may render this form of undertaking “unattractive” or difficult for rural municipalities and cities to handle. Here, a clear and concise guide of what has to be done, including standard texts of the necessary documents, would offer a tremendous help and would vastly facilitate the practical possibility to choose this form of co-operation. Such a guide, specifically elaborated for the use of rural municipalities and cities, could also include recommendations on how the individual local authority and its population can be represented in the private limited company and can exercise control of its services.

§242 is a parallel regulation for public limited companies, as §137 is for private limited companies. Accordingly, the commercial code does not impose obstacles for local authorities to choose this form of commercial undertaking for their co-operation. The above remarks concerning the difficulty for rural municipalities and cities to handle the formal requirements of this form of undertaking apply even more to the public limited company than to the private one.

§509 (4) states that “a municipal enterprise may be transformed into a private limited company, public limited company or local government agency”.  By this, the commercial code confirms that rural municipalities and cities may own private limited or public limited companies (see also §35 (3) of the Local Government Organisation Act).

Conclusions

The commercial code excludes the general partnership and the limited partnership as legitimate forms of inter-municipal co-operation. However, these restrictions are meaningful and should not be changed.

By contrast, the commercial code does not exclude the private limited company and the public limited company as potential forms of inter-municipal co-operation. This does of course not alter anything concerning an exclusion of these forms of undertaking, which might stem from other regulations. 

1.4 The Foundations Act (1 October 1996)

Short description of the scope and content of the legislative act

The Foundations Act regulates the “birth, life and death” of foundations, which are defined as “a legal person in private law, which has no members and is established to administer and use assets to achieve the objectives specified in its articles of association.”

It is structured as follows:

Chapter 1:
General Provisions (§§1-4)

Chapter 2:
Foundation of Foundation (§§5-15)

Chapter 3:
Management of Foundation (§§16-32)

Chapter 4:
Accounting and Supervision (§§33-39)

Chapter 5:
Amendment of Articles of Association of Foundation (§§40-42)

Chapter 6:
Dissolution (§§43-60)

Chapter 7:
Merger and Division (61-79)

Chapter 8:
Implementation of Act (80-88)

Description of the legislative effect pertaining to inter-municipal co-operation

§35 (1) of the Local Government Organisation Act explicitly foresees the possibility of local governments to found foundations. It is, therefore, only consequential that the Foundations Act does not provide any fundamental legal obstacles for inter-municipal co-operation. As a consequence, local governments can find foundations and make their contributions in form of money, immovables or other assets. However, some observations can be made:

§5 (4) of the Act foresees that “if a foundation is founded by several founders, they may only jointly exercise the rights of founders unless the foundation resolution prescribes otherwise.” Local Governments will have to decide, if they want to better secure their own rights as founders by allowing in the foundation agreement also individual execution of these rights, which might be at the expense of the protection of the foundation as such in case of disagreement among the founders.

§5 (5) prescribes that the rights of a founder do not transfer to a legal successor of the founder. In the light of a possible local government amalgamation, this provision might induce local governments to refrain from entering into foundations - or it might, once they have become founders of a foundation, give them reason to oppose to such an amalgamation.

§6 sets out the minimum requirements for a foundation resolution. However, local governments may choose to inscribe additional provisions in their resolution, e.g. a specification that founders may exercise their right individually.

§8 provides which questions have to be dealt with in the articles of association. In these articles, local governments can secure their rights in a number of ways, e.g. concerning the composition of the management board and the supervisory board of the foundation, the provision whether or not founders shall have the right to dissolve the foundation, and the procedure for use and disposal of assets of the foundation.

As was said for the private and public limited company, also in the case of a foundation the formulation of appropriate articles of association might look so difficult that local governments could be discouraged from this form of co-operation. Again, a good guide and a model text for such articles (as well as for a foundation agreement) might remove this de facto obstacle to the largest extent.

Altogether, a foundation is a rather firm form of association. It might be very difficult for an individual local government to secure its back-out opportunity: while a founder can always “withdraw”, i.e. to stop exercising his rights as a founder (§40 (2)), this does not mean that the founder may also get the assets back which he contributed to the foundation. As was mentioned above, foundation resolution and articles of association should strive for a careful balance between the security for the individual municipality and the protection of the foundation to be able to function also in cases where its founders disagree.

Conclusion

The Foundations Act does not impose any legal obstacles to inter-municipal co-operation. It rather specifies the way in which municipalities can exercise their right to form foundations. De facto obstacles to choose this form of co-operation might be the question of the exclusion of the transfer of the rights of founders to their legal successors, the complexity of the foundation resolution and the articles of association, which have to be written, and the possibility for individual municipalities to secure their back-out option.

1.5 The Non-profit Associations Act (1. October 1996)

Short description of the scope and content of the legislative act

Non-profit associations can be founded for any set of objectives, as long as they are not profit oriented. For municipalities, non-profit associations are mainly interesting as political associations aiming to represent and promote the rights of their members. But also very practical objectives are relevant for municipalities, as is the case for e.g. housing associations.

The Non-profit Associations Act provides the fundamental regulations for “voluntary associations of persons the main activity of which shall not be the earning of income from economic activity” (Definition of §1 (1)).

It is structured as follows:

Chapter 1:
General provisions (§§1-4)

Chapter 2:
Foundation (§§5-11)

Chapter 3:
Members of Non-profit Associations (§§12-17)

Chapter 4:
Management (§§18-36)

Chapter 5:
Dissolution (§§37-55)

Chapter 6:
Merger and Division (§§56-74)

Chapter 7:
Non-profit Associations and Foundations Register (§§75-90)

Chapter 8:
Implementation of Act (§§91-112)

Description of the legislative effect pertaining to inter-municipal co-operation

As is the case for foundations, non-profit associations are also explicitly foreseen by §35 (1) of the Local Government Organisation Act as a possible way of economic activity of municipalities. Accordingly, the Non-profit Associations Act does not contain legal obstacles for inter-municipal co-operation, but means a specification on how this form of economic activity can be carried out by anyone, including municipalities.

Where foundations focus on a set of assets, which should be used for a specifically defined purpose, a non-profit association focuses on its members. The obligations of founders are laid down in the foundation agreement (§6), and the articles of association define the rights and obligations of members. This means, those municipalities interested in founding a non-profit association have a very large freedom of defining exactly, how they want to shape the association and how they want to secure their rights. It should be noted that the Non-profit Association Act does not mention any rights of the founders. This means that if a municipality wants to participate in such an association, it has to become a member and as such exercise its rights, or it has to ensure its appropriate representation in the management board of the association being inscribed in the articles of association.

§7 prescribes which issues have to be regulated in the articles of association. As item 10) are required “other conditions provided by law”. In this context it should be noted that §63 (2) of the Local Government Organisation Act lists rather detailed requirements for the content of the articles of association of local government associations.

Conclusion

The Non-profit Associations Act does not provide any legal obstacles to inter-municipal co-operation. Again, the obstacles, which are imposed, are more of a practical nature, as local governments may find it difficult to draft appropriate foundation agreements and articles of association.

1.6 Competition Act (passed on June 16, 1993)

Short description of the scope and content of the legislative act

The competition act has the purpose of safeguarding free competition upon the extraction of natural resources, manufacture of goods, provisions of services, sale and purchase of products and services, and to prevent and eliminate the restriction of competition in other economic activities based on the interests of free enterprise (§1(1)). 

The competition act is structured into the following chapters:

Chapter 1:
General Provisions (§§1- 3)

Chapter 2:
Prohibition on Agreements and Concerted Practices  (§§4-8)

Chapter 3:
Application for Exemption (§§9-12)

Chapter 4:
Undertaking Dominating Market (§§13-14)

Chapter 5:
Undertaking with Special or Exclusive Rights or Natural Monopoly (§§15-18)

Chapter 6:
State Aid (§§19-25)

Chapter 7:
Merger Control (§§26-27)

Chapter 8:
Unfair Competition (§§28-33)

Chapter 9:
State Supervision (§§34-41)

Chapter 10:
Liability (§§42-48)

Chapter 11:
Implementing Provisions (§§49-53) 

The Competition Act has been amended extensively since the analyses for this report were completed. The Competition Act is therefore not analysed, but the newest version of the Act is enclosed as Annex 4 in a separate folder. 

1.7 Public Service Act (latest amendment: 7 February 1998)

Short description of the scope and content of the legislative act

The Public Service Act regulates all employment issues for public servants, i.e. persons who perform remunerative work in a state or local government administrative agency. The act is structured into the following chapters:

Chapter 1:
General Provisions (§§1-13)

Chapter 2:
Employment in Service (§§14-36)

Chapter 3:
Rights of Public Servant (§§37-58)

Chapter 4:
Duties of Service (§§59-76)

Chapter 5:
Internal Procedure Rules of Administrative Agency 


(§§77-78)

Chapter 6:
Incentives, Promotion of Official and Disciplinary Action (§§79-89)

Chapter 7:
Evaluation of Official (§§90-106)

Chapter 8:
Suspension of Service Relationship of Official (§§107-

111)

Chapter 9:
Release of Official from Service (§§112-135)

Chapter 10:
Reserve of Officials (§§136-152)

Chapter 11:
Length of Service (§§153-156)

Chapter 12:
Service Record and Employment Record Book 


(§§157-159)

Chapter 13:
Settlement of Disputes (§160)

Chapter 14:
Implementing Provisions (§§161-177)

Description of the legislative effect pertaining to inter-municipal co-operation

§2 (1) defines an administrative agency to be “an agency which is financed from the state budget or a local government budget and the function of which is to exercise public authority.

§2 (3) enumerates the following as local government administrative agencies in which employment is considered to be public service:

· office of a rural municipal or city council

· rural municipality and city governments (as agencies) together with their structural units

· governments of a district of a rural municipality and of a district of a city (as agencies)

· city government executive agencies

· bureaus of local government associations.

This definition does not say explicitly if an administrative agency is a legal person or not. But even if it did so, the definition of an administrative agency provided by the Public Service Act would not change the assessment that §62 (2) of the Local Government Organisation Act refers to agencies which are not legal persons mentioned in §35 (1) of the same act, which specifically defines the accepted forms of economic activity and co-operation of local governments.

§13 (1) of the Public Service Act provides that “labour laws shall extent to officials insofar as this Act or laws specifically regulating the public service do not provide otherwise. The Employment Contracts Act shall not extent to officials. According to the definition of §6, an official is a person elected or appointed to an office on the staff of an administrative agency.

§13 (2), by contrast, says that the Employment Contracts Act and other labour laws shall extent to support staff insofar as this Act or laws specifically regulating the public service do not provide otherwise. Support staff is defined by §7 to be “clerical staff employed under employment contracts in support staff positions on the staff of an administrative agency.” This means that if local governments co-operate by forming a joint local government administrative agency in the meaning of §2 of the Public Service Act, then they have to be aware that the terms of employment for the officials of that agency are mainly regulated by the Public Service Act and not by the general labour legislation. This is no obstacle for inter-municipal co-operation, but has to be taken into consideration.

§44 (1) foresees that “a public servant shall have a five-day working week with two days off”. Even though this article does not explicitly exclude part-time employment – it is possible to have a five-day working week with for instance four working hours per day – it is needed to state the right to part-time employment more clearly in the Act. The lack of clarity might constitute an important obstacle to sharing an official between several local governments. An obstacle which is also documented in Estonian practice. 

§47 states that “the transfer of an official to another office or to another locality, or the assignment to him or her of functions beyond the scope of his or her office shall be permitted only with the consent of the official”. This regulation seems to open the possibility to partly transfer the official to other local governments, even though this partly transfer is not explicitly mentioned. A clarification could be provided by rewording the beginning of the regulation to be “ The complete or partly transfer“. Of course, the necessary consent of the official has to be remembered when several municipalities want to agree on “sharing” an official.

§67 obliges a public servant to maintain a state or business secret, which becomes known to him or her due to his or her office, information concerning the family and private life of others and other information received in confidence during the time of the service relationship and after release from the service. This regulation does not mean an obstacle to inter-municipal co-operation, but it has to be taken into consideration, in particular when several local governments want to “share” a joint official. For the sake of clarity an understanding of how this obligation has to be handled should be included both in an agreement between the participating municipalities and the individual employment contracts between the individual local governments and the official.

§73 (1) provides that “an official may work for another employer with the work load and at the time permitted by his or her immediate superior, unless such employment damages the reputation of the official’s office”. This regulation opens the possibility for officials to work for more than one employer. 

§75 (1) requires officials to declare his or her economic interests, among other sources of income. This has to be remembered when several municipalities employ an official.

§76 declares void any property transactions, which an official, as a representative of the state or a local government unit, with other employers in whose employment he or she is. This has to be taken into consideration when an official works for several local governments.

Conclusions

The Public Service Act has only a very limited direct bearing on the issue of inter-municipal co-operation. The only obstacle which the act imposes to inter-municipal co-operation is found in §44 (1), which does not make the possibility for part-time employment, a precondition for sharing officials between several municipalities or cities without forming a joint institution, agency or enterprise, clear enough. On top of that, a number of the provisions of the act have to be taken into consideration when sharing officials or employing staff of local government administrative agencies which are formed for the purpose of such co-operation.

1.8 Law on Education of 23 March 1992

Short description of the scope and content of the legislative act

The Law on Education provides a legal basis for the formation, functioning and development of the educational system. It includes the following sections:

Section I:
General Provisions (§§1-4)

Section II:
Management of the Educational System (§§5-7)

Section III:
Compulsory Education Requirement (§§8-10)

Section IV:
Objective-based Classification of Education (§§9- 13)

Section V:
Level-based Classification of Education (§§14-18)

Section VI:
Teaching Institutions (§§19-26)

Section VII:
Certificates of Education (§§27-28)

Section VIII:
Legal bases for the Operation of Educational Institutions (§§29-35)

Section IX:
The Right of Foreign Citizens to Education in the Republic of Estonia (§36)

Section X:
Implementation (§37)

Description of the legislative effect pertaining to inter-municipal co-operation

The Law on Education is one of the specific laws devising and specifying tasks of local governments. §§35 and 62 of the Local Government Organisation Act, which are the fundamental regulations of how local governments can carry out economic activities and how they can co-operate, do not refer to other legislation, which may allow other forms of economic activity and co-operation. It would therefore be surprising to find provisions of direct relevance for the question of inter-municipal co-operation in this or in other specific laws on local government tasks. However, indirect hints might be drawn from the law.

§7 (2) provides a list of the tasks of local governments in relation to the education system. In sub-section 2), it says that local governments shall “establish, reorganise and close municipal educational institutions, according to the procedures determined in legal acts…”

§30 (1) says that “… municipal educational institutions (shall be subordinate) to local governments”.

Conclusions

The Law on Education does not provide any explicit regulations concerning inter-municipal co-operation. 

2. Identification of administrative and legislative obstacles to increased co-operation

A number of different forms of co-operation are desirable for Estonian local governments. The following examples were mentioned by Estonian resource persons during interviews held in August 1998, and were - as typical forms - confirmed by the municipalities, who returned completed questionnaires in October 1998:

· Joint activities (e.g. cultural events arranged by several municipalities)

· Joint officials (one resourceful person is “shared” by several municipalities

· Joint institutions (e.g. schools)

· Joint enterprises (e.g. for waste management)

· Services to neighbours (entrepreneur-model)

· Joint municipal funds

On the basis of the legal documents, which were provided, the consultant prepared an overview of legal and administrative/practical obstacles for each of these forms of co-operation.

At the same time, the consultant is aware that a number of legal documents were not at his disposition, such as the Co-operatives Act, or a number of specific laws referring and describing tasks and functions of local governments. Due to this shortcoming, reservations have to be made that the following overview may not be exhaustive.

2.1 Joint activities

Description

A number of municipalities and cities carry out joint activities such as cultural events, festivals, fairs, exhibitions, etc. Such events are organised on a case-by-case basis.

Legal obstacles

There are no legal obstacles apparent from the legislation reviewed.

Administrative/practical obstacles

It is recommended that the participating local governments draw up a short contract or agreement, where the subject and way of co-operation is shortly described, and which includes an agreed-upon budget and the contributions (in money or in kind) which each participant will provide. Furthermore, the form or procedure of decision-making should be shortly described.

2.2 Joint officials

Description

According to the Estonian resource persons and the returned questionnaires, the number of qualified professionals at the local government level is rather limited. A number of municipalities therefore have started to work with “joint officials”, i.e. the same person working for more than one local government.

Legal obstacles

For this form of co-operation, some aspects have to be taken into consideration.

According to the Public Service Act, public service is “employment in a state or local government administrative agency”. Local government agencies are the office of a rural municipality or city councils and governments together with their structural units; governments of a district of a rural municipality or a city; city government executive agencies; and bureaus of local government associations. This means that if several municipalities just want to “share” an official without founding a particular association for the purpose, technically, the official is not employed jointly by the local governments. Where a common employment for a specific purpose/service is desired, one of the other forms of co-operation should be chosen, i.e. by establishing a joint agency or institution where the joint official is employed

As stated in section 3.7, part-time employment is not explicitly excluded in the Public Service Act, but the lack of clarity might constitute an important obstacle to employing officials on a part-time basis. This obstacle is furthermore documented in Estonian practice where part-time employment is relatively rare. 

Under the present legislation it is possible that one local government employs an official on a full-time basis, and then either partly “transfers” the official to the other municipalities according to §47 or “allows” him or her to also work for another employer (§73). Such a transfer or permission should of course be based on an explicit agreement between the participating local governments and have the consent of the official.

For reasons of clarity, §47 might be reworded to start as follows: “The complete or partly transfer of an official to another office or to another locality in the same or in a different rural municipality or city…”

Administrative/practical obstacles

A number of aspects have to be remembered when sharing officials between several local governments.

An explicit agreement between the participating municipalities should be elaborated. The agreement should mention which of the municipalities is the full-time employer of the official, and should describe the terms under which the official is transferred to the other local governments, e.g. work-time to be performed in each of them, location of performance of work, schedule of work (week by week, week-day by week-day, or different, compensation to be paid to the employing municipality (salary, pension, special payments to the official, e.g. for transportation or absence from home, etc.), settlement of disputes, etc.

Finally, it has to be remembered that this kind of transfer of sharing is only permitted with the consent of the official.

2.3 Joint institutions

Description

Such institutions may be educational institutions, such as schools, or other joint services, e.g. a joint advisory service to the population, joint social services (e.g. home care), etc.

Legal obstacles

§62 (2) of the Local Government Organisation Act provides that “rural municipalities and cities may found joint agencies on the basis of a contract”. Furthermore, §35 (1) of the same act allows local governments among others to “found local government agencies, which are not legal persons for the provision of services”. This means that there are no legal obstacles for co-operation in the form of join agencies for the provision of services, as long as these agencies are not legal persons. For these, a contract has to be drawn up between the participating local governments.

The situation is more problematic, however, if the intended joint institution is meant to be a legal person. While §35 (1) also permits local governments to be shareholders of a private limited company and stockholder of a public limited company, to found foundations and to be a member of a non-profit association, the explicit and special rule concerning inter-municipal co-operation in §62 (2) only mentions “joint agencies”, which seems to exclude a co-operation in the form of establishing and running a joint institution as a legal person. If this understanding of the Local Government Organisation Act were erroneous, a clearer formulation of the relevant texts would be highly desirable.

Where it is considered that an immovable, which was transferred by the state without charge to one of the participating municipalities should be transferred to a joint institution, §34 (3) 1) seems to impose a legal obstacle to such a transfer, as it allows any transfer of such immovables only “if such immovable ceases to be necessary, or has to become unsuitable for the performance of the functions of the local government”. The regulation may not really be an obstacle, as it can be argued that the immovable is not necessary, if the respective functions of the local government in future will be carried out by the joint institution. However, in this case a clarification in §34 (3) 1) might be helpful, e.g. by adding “…or in case the transfer is taking place to an institution which thereafter will carry out the function of the local government in connection with the transferred immovable”.

Administrative/practical obstacles

It is clear that if municipalities want to co-operate through joint agencies, they have to formulate an according contract, which forms the basis of their co-operation and which should make provisions for the budgetary obligations of each of the participating local governments, and the way each of them participates in the decision-making and supervision of the agency. A standard contract, which includes the most important provisions in this respect, might be very helpful for municipalities interested in this kind of co-operation.

2.4 Joint enterprises

Description

A joint enterprise is a commercial undertaking - which does not have to be profit-oriented - run by several municipalities in order to carry out one or more specific municipal functions. Such enterprises are typical by European standards in the technical area of public services. Examples can be waste collection and treatment companies, companies for the provision of utilities (heating water supply, energy supply, etc.) or public transport companies.

Legal obstacles

§35 (1) of Local government Organisation Act explicitly permits local governments to become shareholder or stockholder of a commercial undertaking of significant importance to the local government. While the Commercial Code prohibits local governments from participating in General partnerships and limited partnerships, it still allows them to take part in private limited companies, public limited companies and in co-operatives. Still, there are a number of legal obstacles to inter-municipal co-operation through joint enterprises.

§62 (2) constitutes an important obstacle to inter-municipal co-operation through joint enterprises. The article states that “in the case of co-operation… rural municipalities and cities may found joint agencies…”. This excludes other forms of co-operation, as for example “joint commercial undertakings” and in fact - by way of interpretation based on §35 (1) - in the form of joint legal persons at all.

It is not clear, if this exclusion is intentional. The consultant does not see any material reasons why municipalities should not be allowed to establish joint enterprises. The protection of their interests and supervisory duties can be fully ensured through the documents prescribed by the Commercial Code. Furthermore, the participation of local governments in commercial undertakings with other private shareholders or stockholders is not prohibited. For this reason, the consultant is in fact insecure if his interpretation of the provisions of the §62 (2) is correct. However, in the eyes of the consultant the formulations and the context of the mentioned regulations do not leave room for another interpretation. If this interpretation is erroneous, a clearer formulation of the pertaining rules is highly indicated. 

This legal obstacle can be removed by rewording §62 (2) of the Local Organisation Act to “…rural municipalities and cities may found joint agencies on the basis of a contract or joint commercial undertakings as provided by legal acts”.

Administrative/practical obstacles

The contracts on which joint municipal agencies have to be based should encompass a number of provisions enabling the agency to operate smoothly and without unclear issues, which would give rise to disputes and disruptions. As was mentioned above, a standard contract to be annexed to a guide for inter-municipal co-operation would be very helpful for local governments.

In case that also joint commercial undertakings will be allowed - or that it is clarified that they in fact are allowed - standard documents with the content prescribed by the commercial code would mean that entering such undertakings would become decisively less complicated and difficult for local governments.

2.5 Services to Neighbours

Description

This form of co-operation means that one local government provides services for several others, too. This might be services in the educational sector, environmental monitoring, or any other service. In turn, the other municipalities pay for the services provided. 

Legal obstacles

There are no legal obstacles apparent for this form of co-operation. In fact, this “entrepreneur model” is mentioned by §62 (1) 2), when it states that rural municipalities and cities “may grant authority to another rural municipality or city for this purpose”.

Administrative/practical obstacles

The entrepreneur model holds a number of advantages, most prominently the possibility of having one service, which covers a larger area or population, and thereby being able to use resources more rationally and at the same time developing a better capacity and expertise (one strong service rather than five weak ones). The disadvantage of the model is rooted in the quasi-monopolist position of the entrepreneur.

This situation requires a high degree of ethics, openness, transparency and flexibility of the management of the model, as well as a high level of sensitivity of the entrepreneur concerning the needs and demands of the users (NALAD, p. 91).

Furthermore, the users (i.e. the other participating municipalities) have to secure their influence on both the quality and the price of the services provided by the entrepreneur. This can be done through a contract between the co-operating local governments, which describes quality and quantity of services (potentially various options), and a mechanism of how prices will be settled. Furthermore, certain maximum levels (price per population, share of municipal budget, or other factors) could be built into such a contract in order to secure the users against an abuse of a monopolist position.

Finally, any participating municipality has always to retain the possibility to quit the co-operation, potentially with an appropriately long period of notice.

As for the other forms of co-operation discussed above, a standard text, which provides some relevant and appropriate clauses balancing the interests of all participants, would mean a considerable help for local governments.

2.6 Joint Municipal Funds

Description

Such funds might be established in order to promote certain activities or developments all the participating local governments are interested in. They can have a general target, such as the promotion of the local business sector, where the fund can provide low-interest credits to promising local business initiatives; or such a fund may be established around a specific common issue, like a water body, a common resource, a common environmental problem, where the fund is used to finance investments, which are in the interest of all participants, and which not one individual participant would have the means of financing on its own force. Beyond collecting contributions from the participating local governments, such funds could also be useful to attract and channel contributions from the outside, be it from the state level or from international donors. Such a fund could legally be operated as a foundation.

Legal obstacles

Funds are usually not established for the provision of services. For that reason, §35 (1) as such does not impose any legal obstacle to the establishment of joint municipal funds.

However, such an obstacle has to be seen, again, in §62 (2), which only allows the foundation of joint agencies by rural municipalities or cities which want to co-operate.

Parallel to what was said concerning joint enterprises above, this legal obstacle can be removed (or its non-existence be clarified) by adding “or joint foundations as provided by legal acts” to §62 (2).

Administrative/practical obstacles

As for the other forms of inter-municipal co-operation, a host of practical and administrative obstacles and problems can arise from a joint foundation. However this does not have to be the case if a reasonable foundation agreement clearly sets out the objectives, the mode of operation, the management and the supervision of the foundation and the settlement of disputes among the participating local governments.

Recommendations

The following recommendations are structured in two parts: first, recommendations are presented concerning amendments to the legal texts, which were reviewed; and second, recommendations will be made concerning the practical facilitation and promotion of inter-municipal co-operation.

2.7 Recommendations concerning amendments to the legal texts reviewed

As was mentioned before, the consultant is not certain that all his interpretations of the reviewed legal texts are correct. In his eyes, however, the texts - in the English versions provided for the consultant - do not give room for different interpretations.

This reservation means that not all recommended amendments might in fact be necessary, as the respective regulations may - in contrast to the consultant’s interpretation - not mean legal obstacles to the various forms of inter-municipal co-operation. Where this is the case, the amendments below are recommended, anyway, in order to remove the insecurity that follows from formulations, which at all allow the understanding of the consultant.

Furthermore, the consultant would like to stress that the following recommendations are made in the light of an intended promotion of inter-municipal co-operation. This does not mean that there cannot be other legal circumstances or political considerations speaking against the recommended amendments. Only these circumstances or considerations were not apparent for the consultant.

In the following, the reviewed legal texts will be addressed one by one, parallel to chapter 3:

Chapter XIV of the Constitution of the Republic of Estonia

It is recommended that a clarification of the term “joint agency” is amended to §159. 

The Local Government Organisation Act

§34 (3): add at the end of the first sentence “…or if the immovable is transferred to an institution which thereafter will carry out the function of the local government in connection with the transferred immovable”.

§62 (2): add at the end of second part: “…may found joint agencies or institutions on the basis of a contract or joint commercial undertakings or joint foundations as provided by legal acts”.

The Commercial Code

No amendments are recommended.

The Foundations Act

No amendments are recommended.

The Non-profit Associations Act

No amendments are recommended.

Competition Act

No amendments are recommended.

The Public Service Act

It is recommended that the possibility to employ officials on a part-time basis is clarified in the Act and mentioned positively. 

Alternatively, if it is preferred that only one municipality shall be the employer of an official, for reasons of clarity §47 could be amended to begin with:

“The total or partly transfer of an official to another office or to another locality in the same or in a different rural municipality or city, …”

The Law on Education

No amendments are recommended.

2.8 Recommendations concerning practical facilitation and promotion of inter-municipal co-operation

From the review and assessment of relevant legislation as well as from the overview of obstacles to inter-municipal co-operation, it has become apparent that the most pressing difficulty for local governments in increasing co-operation and in making existing inter-municipal co-operation more effective is the lack of clarity of the legal situation. And also the necessity to elaborate well-balanced agreements between the participating municipalities, which ensure that the joint operations do not become an administrative or practical problem and that conflicts can be avoided from the start or at least handled through constructive procedures. 

It may be difficult for local governments to provide the legal expertise, which is necessary to elaborate such agreements, and it may not be economically feasible to pay external lawyers for drafting them.

For this reason, beyond the legal amendments recommended above, a guide for local governments on the possibilities and pre-conditions of inter-municipal co-operation could form the single most important means to promote inter-municipal co-operation in the Republic of Estonia.

Once the recommended legal amendments have been carried out and the guide has been elaborated, the guide should be launched and made known by means of an information campaign and potentially a short training course, which could be developed and implemented in co-operation with the local government associations in Estonia.

Finally, the various local government unions might be strengthened to acquire the capacity to run workshops with interested members of local governments, where their specific interests and needs are identified, and on this basis the following will be defined:

· What would be the most appropriate form of co-operation, along with the specific provisions which should be made in the foundation documents
· 
How can existing co-operations become even more efficient, along with specific objective measures to continuously evaluate the services provided through the co-operation
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Annex 2: Distribution of responsibilities

- between central government and local governments*

	
	State government
	Local government

	Defence
	Entire responsibility
	

	Justice/Internal safety
	Entire responsibility
	

	Foreign/Economic Relations
	Entire responsibility


	

	Education
	All universities and research institutions; teacher training; Salaries and social security of teachers in primary and secondary schools, and textbooks; some investment grants
	Construction, operation and maintenance of primary and secondary schools, kindergartens ad art schools, sport facilities, houses of culture and community centres, vocational, hobby and sport schools



	Health
	Research medical institutes, special service hospitals and tertiary hospitals (there is a national health fund which covers individual medical expenses)


	Capital investment and maintenance for municipal hospitals and polyclinics

	Roads
	Construction of national highways, maintenance of state highways and any other roads linking cities and villages


	Maintenance of local networks and town streets

	Public Transportation
	Intercity buses by state enterprise, airports, railway subsidy and subsidy for local transportation


	Local public transport

	Fire protection
	All fire protection services and emergency services


	

	Libraries and other
	National library and museums
	Local libraries, cultural centres and museums



	Police service


	National police
	

	Sanitation
	
	Garbage collection and street cleaning



	
	State government
	Local government

	Water and sewerage
	Some investment grants
	Operation and capital expenditures



	Public utilities
	Electricity and gas provided by state enterprises


	District heating

	Housing
	
	Housing maintenance and communal services



	Social welfare
	Unemployment benefits, subsidies to local governments for other welfare including housing and living allowances


	Care for the elderly, home visits and other social services

	Environment
	Responsible for national environment issues
	Local environment issues


* Source: Ministry of Internal Affairs, Information…, p. 4;



http://www.sisemin.gov.ee/docs/ou9f2cnqa0kaahcte4q.doc

